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)
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REPLY COMMENTS OF COX ENTERPRISES, INC.

Cox Enterprises, Inc. (“Cox”), by its attorneys, hereby submits these reply comments in

response to the Notice in the above-captioned rulemaking proceeding.1

INTRODUCTION AND SUMMARY

Encompassed in this biennial review are several broadcast ownership rules that the D.C.

Circuit Court of Appeals recently remanded due to inconsistencies in the Commission’s

                                                

1  2002 Biennial Regulatory Review – Review of the Commission’s Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996,
Cross-Ownership of Broadcast Stations and Newspapers; Rules and Policies Concerning
Multiple Ownership of Radio Broadcast Stations in Local Markets, Definition of Radio Markets,
Notice of Proposed Rulemaking, 17 FCC Rcd 18503 (2002) (“Notice”).
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reasoning in related proceedings.2  The court has remanded the national television ownership cap

to give the Commission an opportunity to provide a reasoned explanation of its 1999 decision to

depart from the agency’s earlier assessment in the 1984 Order3 that the cap could safely be

eliminated.  The court also has required the Commission to address the inconsistencies across its

local broadcast ownership rules.  The court first eliminated the cable-broadcast cross-ownership

restriction because it was inconsistent with the Commission’s revised duopoly rule allowing

common ownership of local broadcast stations in the same market.  The court subsequently

remanded the revised duopoly rule because the “voices” test used by the Commission to support

that rule was inconsistent with the “voices” test the Commission used when contemporaneously

relaxing the one-to-a-market rule.

Pursuant to the court’s directives in its remand orders, therefore, the Commission must

provide a rational basis for any decision it adopts in this biennial review of its broadcast

ownership rules, focusing first and foremost on providing a reasoned explanation for the

perceived inconsistencies identified by the court.  When the record evidence submitted in this

proceeding is evaluated in light of the court’s directives, it is clear that the Commission must

retain the 35 percent national television ownership cap and eliminate the newspaper-broadcast

cross-ownership rule.

Supporters of the 35 percent national television ownership cap have demonstrated in their

opening comments that the factual predicate supporting the 1984 Order no longer exists, and that

                                                

2  Fox Television Stations, Inc.  v. FCC, 280 F.3d 1027 (D.C. Cir. 2002), rehearing granted in
part, 293 F.3d 537 (D.C. Cir. 2002) (“Fox”); Sinclair Broadcast Group, Inc. v. FCC, 284 F.3d
148 (D.C. Cir. 2002) (“Sinclair”).
3  Amendment of Section 73.3555 of the Commission’s Rules Relating to Multiple Ownership of
AM, FM and Television Broadcasting Stations, Report and Order, 100 F.C.C.2d 17 (1984)
(“1984 Order”).
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the Order’s failure to properly address the government’s longstanding interests in localism and

diversity renders its legal analysis infirm.  Cox, NAB/NASA and other commenters also have

submitted a wealth of both economic analyses and supporting factual evidence to show that, in

the wake of significant broadcast deregulation (including relaxation of the national cap), the

networks have aggressively extended and leveraged their ownership interests over all sectors of

media production and distribution to further their national program distribution agenda, to the

detriment of local television viewers and cable customers.  As a result, even an incremental,

additional increase in network television station ownership would cause exponential harm to

diversity, competition and especially localism.

In contrast, the networks have ignored the localism principle, choosing instead simply to

restate their earlier arguments that the existence of other media outlets and the antitrust laws

eliminates any basis for a national television ownership cap.  Yet the networks already have

made these arguments to the D.C. Circuit, and the court has explicitly rejected them.  The court

has also expressly rejected the networks’ argument that the Commission’s retention of the 35

percent national television ownership cap is inconsistent with its decisions to relax its local

broadcast ownership rules.  As the court explained, the national cap and the local ownership

rules “are not closely related, analytically.”4  The networks’ preferences notwithstanding, these

findings by the court cannot be blithely ignored.  As Chairman Powell has aptly stated, the

Commission does not have “the luxury to tell a court to get lost.  The trivialization of the legal

framework [set by the court] is irresponsible because it is not an option.”5

                                                
4  Fox, 280 F.3d at 1044.
5  Edie Herman and Brigitte Greenberg, Powell Still Firm on Issuing UNE Decision by Feb. 20,
COMM. DAILY, Jan. 30, 2003, at 1-2.
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The D.C. Circuit also has emphasized that the Commission must maintain consistency

across its various local cross-ownership rules.  The record in this proceeding reveals that the

Commission has no rational basis to preclude a newspaper owner from acquiring a broadcast

station in the same market, while at the same time permitting a broadcast station owner to

acquire another broadcast station, or a cable system owner to acquire a broadcast station or

newspaper in that market.  As in the case of the old duopoly rule, retention of the newspaper-

broadcast rule is not “necessary in the public interest.”  Indeed, as the record evidence

demonstrates, eliminating the prohibition will provide affirmative public benefits by enabling

strengthened local media outlets to serve their local communities.  Accordingly, to comply with

the court’s mandate in its remand orders, the Commission must repeal the newspaper-broadcast

cross-ownership rule.

I. UNDER FOX AND SINCLAIR, THE COMMISSION MUST PROVIDE A
“RATIONAL BASIS” FOR ITS MEDIA OWNERSHIP RULES AND EXPLAIN
ANY INCONSISTENCIES WITH THE COMMISSION’S ANALOGOUS
DECISIONS.

The Fox and Sinclair decisions held that the First Amendment and Section 202(h) of the

Communications Act require the FCC to provide a “rational basis” for its broadcast ownership

regulations.  The D.C. Circuit rejected the argument, repeated by the networks in this

proceeding, that a higher standard of review should apply.6  Rather than advocating wholesale

elimination of all broadcast ownership restrictions, the Fox and Sinclair decisions made clear

that Section 202(h) requires the Commission (a) to conduct a reasoned analysis of any changes in

the market and (b) to explain its decision to retain, modify or eliminate the broadcast ownership

regulation in question in light of analogous Commission proceedings.  In both decisions, the

                                                
6  Fox, 280 F.3d at 1045-47; Sinclair, 284 F.3d at 168-169.



- 5 -

court specifically focused on the requirement that the Commission must provide a reasoned

explanation of any inconsistencies in its approach to analogous ownership rules.7

The D.C. Circuit thus has emphasized the requirement for consistency across the

Commission’s local broadcast ownership rules.  Fox vacated the cable-broadcast rule because the

Commission had not considered changes in the market and had failed to reconcile its retention of

the rule with its relaxed broadcast duopoly rule.8  Similarly, Sinclair remanded the duopoly rule

because the Commission had not justified its decision to count fewer types of “voices” under that

rule than under its rule governing cross-ownership of radio and television stations in the same

market (the one-to-a-market rule).9  Pursuant to the court’s directives, therefore, the Commission

must ensure that its approach to the newspaper-broadcast cross-ownership restriction is

consistent with its relaxation of the duopoly and one-to-a-market rules, as well as the elimination

of the cable-broadcast and cable-newspaper cross-ownership prohibition.

By the same token, as the Fox court specifically stated, analytical consistency does not

suggest that relaxation of the local ownership rules necessitates or even supports relaxation of the

national television ownership cap.  The networks already have complained to the court that the

Commission acted arbitrarily when it relaxed some of its local ownership rules (due to the

increase in media voices in local markets) but at the same time retained the 35 percent national

cap.  The Fox decision explicitly rejected this argument, observing that the two sets of

regulations “are not closely related, analytically.”10  The court likewise rejected the networks’

                                                
7  Fox, 280 F.3d at 1044-45, 1050-52; Sinclair, 284 F.3d at 162-65.
8  Fox, 280 F.3d at 1050-52.
9  Sinclair, 284 F.3d at 160, 162-65.
10  Fox, 280 F.3d at 1044 (“The networks argue that the Commission’s decision . . is inconsistent
with recent Commission decisions relaxing the local television station ownership and the
radio/television rules, as well as its decisions repealing the prime time access and the financial
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argument that the Commission must apply the same or a similar approach to the national

television ownership cap as it does to the national cable ownership cap.11  As the court explained,

the national cable cap differs from the national television cap in several critical respects.   First,

the government interest underlying the cable cap is limited by statute to furthering diversity in

programming; by contrast, the national television cap implicates not only all aspects of diversity

but also competition and localism concerns.  Second, the court observed that the government

must present more compelling evidence to support the cable cap than it does for the television

cap, given the different First Amendment analyses applicable to each medium.12

The Fox court thus expressly rejected the networks’ argument that the 35 percent national

television ownership cap should be vacated in its entirety.  Instead, the court stated that the

Commission plainly could retain the 35 percent cap so long as it provides a reasoned explanation

for its departure from the 1984 Order:

[T]he Commission would have to state the reason(s) for which it
believes its contrary views set out in the 1984 Report were
incorrect or are inapplicable in light of changed circumstances, but
that is by no means inconceivable; the Report is, after all, now
almost 20 years old.13

The court remanded the 35 percent cap to allow the Commission to conduct precisely this

analysis.

In assessing whether the 35 percent cap remains necessary in the public interest, the

Commission may not confine its decision to any one type or source of data.  Rather, it must

                                                                                                                                                            
syndication rules.  . . . [B]ecause the decisions to which the networks point deal with regulations
that are not closely related, analytically, to the NTSO Rule, they are not inconsistent with the
Commission’s decision to retain the national ownership cap.”).
11  Id. at 1041.
12  Id.
13  Id. at 1048.
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consider the entire rulemaking record and the full range of factual evidence before it, including

economic analyses, industry statistics, descriptions of parties’ real-world experiences and

information collected from industry reports and trade publications.  As the D.C. Circuit has

explained in discussing the requirements of the Administrative Procedure Act, the “information

gathered by the Commission during this [] rulemaking process, along with any information put

forth by the agency itself, represent the factual basis on which the agency must necessarily

proceed in making its final determination [so as to] give interested parties proper notice of the

reasoning behind the agency’s actions and to give meaning to the right to submit comments on

the proposed rule.”14  Although the Commission need not consider “comments which themselves

are purely speculative and do not disclose the factual or policy basis on which they rest,” it may

not ignore factual materials (including anecdotal evidence) submitted by the parties.

The Commission also is entitled to draw reasonable inferences from the evidence

presented, and to use its expertise and experience to make predictive judgments based on the

record.  A prime example of this practice is provided by the Commission’s June 2002 review of

the Section 628(c)(2)(D) prohibition on exclusive contracts for satellite programming between

vertically integrated programming vendors and cable operators.15  Section 628(c)(5) provided

                                                

14  Action for Children’s Television v. FCC, 564 F.2d 458, 471 (D.C. Cir. 1977) (discussing 5
U.S.C. § 553(c)); see also Home Box Office, Inc. v. FCC, 567 F.2d 9, 35-36 and n.58 (D.C. Cir.),
cert. denied, 434 U.S. 829 (1977) (“The opportunity to comment is meaningless unless the
agency responds to significant points raised by the public” in a rulemaking proceeding.
Accordingly, only “comments which themselves are purely speculative and do not disclose the
factual or policy basis on which they rest require no response.”  “A response is also mandated by
Overton Park, which requires a reviewing court to assure itself that all relevant factors have been
considered by the agency.”) (citations omitted).
15  47 U.S.C. § 548(c)(2)(D); Implementation of the Cable Television Consumer Protection and
Competition Act of 1992, Development of Competition and Diversity in Video Programming
Distribution: Section 628(c)(5) of the Communications Act, Report and Order 17 FCC Rcd
12124 (2002) (“Program Access Order”).
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that the programming exclusivity prohibition would cease to be effective on October 5, 2002,

unless the Commission found that the prohibition “continue[d] to be necessary to preserve and

protect competition and diversity in the distribution of video programming.”16  In deciding to

retain the programming exclusivity prohibition, the Commission relied heavily on predictive

analysis and the arguments and anecdotal submissions of competitive multiple video

programming distributors (“MVPDs”) regarding the importance of their continued access to

certain “must have” vertically integrated programming.17  In particular, the Commission stated

that the “most significant” evidence in the record on this issue was the fact that such

programming “constitutes 35 percent of the most popularly rated satellite-delivered prime time

programming and 45 percent of the most-subscribed-to programming.”18  The Commission

                                                
16  47 U.S.C. § 548(c)(5).
17  As the Program Access Order acknowledged and as Commissioner Abernathy observed in
her separate statement, the record evidence demonstrated that cable operators’ market share had
declined while the growth of direct broadcast satellite (“DBS”) had continued to accelerate;
vertical integration in the cable industry had decreased; and the amount and diversity of
programming available to MVPDs had increased.  See, e.g., Program Access Order, 17 FCC Rcd
at 12138, ¶¶ 30-32; see also id. at 12176 (Separate Statement of Commissioner Kathleen Q.
Abernathy).  In response to this data, competitive MVPDs had submitted:  one economic analysis
of the MVPD industry that “states that the costs of foreclosure [by vertically integrated
programmers] are the foregone revenue from all other MVPD outlets;” various MVPDs’
descriptions of HBO and similar premium programming as “must have” programming (the
absence of which could harm an MVPD); and anecdotes about, for example, AT&T’s decision
not to provide BELD Broadband access to certain terrestrially delivered programming (with no
evidence of an AT&T foreclosure strategy), and low DBS penetration in Philadelphia (with no
evidence of a linkage to their lack of access to Comcast SportsNet regional programming).  See
id. at 12138-39, ¶¶ 32-34 & n.107, 12146-47, ¶¶ 50, 52.
18  Id. at 12138, ¶ 32.  By comparison, the domination of television network-owned programming
in prime time television and even in MVPD programming is far greater.  See, e.g., Mara Einstein,
Program Diversity and the Program Selection Process on Broadcast Network Television, at 32
(September 2002) (“[T]he six vertically integrated network/producers create and distribute three-
fourths of all prime-time [television] programming.”); Matt Kempner, Television Realignment,
ATLANTA JOURNAL – CONSTITUTION, Nov. 12, 2002, at 1D (“Parents of the top six broadcast
networks own or have stakes in 29 of the 40 most watched cable channels supported by
advertising, including all but two of the top 10.”); Comments of Cox Enterprises, Inc. at
Appendix B (“Cox Comments”).
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stated that, because there was “little direct evidence of anticompetitive foreclosure of access . . .

upon which we can rely,” it was basing its decision on the available evidence on the record,

economic theory and predictive judgments regarding the affected parties’ behavior.19

Similarly, in Sinclair, the court found that the Commission had justified its decision to

relax the television duopoly rule even in the absence of extensive empirical studies.  The court

explained that, “where the issues involve ‘elusive’ and ‘not easily defined’ areas such as

programming diversity in broadcasting,” they will “accord[] broad leeway to the Commission’s

line-drawing determinations.”20  As Chairman Powell previously observed in discussing the

public interest in broadcast diversity,

[N]ot all policy goals, not all important government interests, and
indeed, not all compelling government interests, can be quantified
or measured with precision.  I do not believe the Constitution
boxes out all subjective judgment in government actions.21

In short, in the instant proceeding, the Commission must incorporate predictive

reasoning, economic analysis, and the entire factual record of trade reports, industry statistics,

survey results, empirical studies and real-world experiences into its decision-making.  That

decision-making must evaluate changes in the market, adopt a decision in the public interest, and

explain any seeming inconsistencies between related decisions.  Section 202(h), as interpreted by

the courts, demands nothing more – and nothing less.

                                                
19 Program Access Order, 17 FCC Rcd at 12135, ¶ 25.  By contrast, the record in the instant
proceeding contains substantial evidence documenting the adverse effects on localism,
competition and diversity that raising the national television cap from 25 percent to 35 percent
has had.
20  Sinclair, 284 F.3d at 159-60 (citations omitted).
21  Review of the Commission's Regulations Governing Television Broadcasting; Television
Satellite Stations Review of Policy and Rules, Report and Order, 14 FCC Rcd 12903, 12987
(Separate Statement of Commissioner Michael K. Powell) (“Duopoly Order”).
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II. THE RECORD DEFINITIVELY SHOWS THAT THE 35 PERCENT NATIONAL
TELEVISION OWNERSHIP CAP SHOULD BE RETAINED.

The record evidence supporting retention of the 35 percent national television ownership

cap is more than sufficient to meet the evidentiary standards established by the courts.

A. Supporters of the Cap Have Demonstrated that the Findings of the 1984
Order Are Invalid in Today’s Media Environment.

The comments of Cox and other supporters of the 35 percent cap provide reasoned

analysis and extensive supporting facts to demonstrate that the findings of the 1984 Report no

longer are valid because (1) the media landscape that the Commission surveyed nearly two

decades ago bears little resemblance to today’s marketplace, and (2) the 1984 Order ignored

localism and misapplied the diversity principle.

First, as discussed in Cox’s opening comments, the elimination of key broadcast

regulations after 1984, the relaxation of the national television ownership cap in 1996, and the

networks’ subsequent (and rapid) acquisition of ownership interests in virtually every aspect of

media production and distribution have caused a seismic change in the media landscape.22  The

networks’ web of ownership interests gives them both the incentive and the capability to advance

their national agenda of ensuring carriage of their national programming across multiple media

platforms, including local television stations.  Moreover, the networks’ extensive interests in the

very media that were expected to compete with them severely undercut the potential for these

sources to replace the cap and serve as a check on network behavior, as contemplated by the

1984 Order.

In his January 24, 2003 appearance on C-SPAN, Chairman Powell described cable as the

“single defining change” in the media landscape, exceeding the Internet in its transformation of

                                                
22  Cox Comments at 17-25; Comments of the National Association of Broadcasters and the
Network Affiliated Stations Alliance at 31-39 (“NAB/NASA Comments”).
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the communications marketplace and its potential for introducing competing ideas and serving

local needs.23  As Cox explained in its opening comments, however, cable operators cannot take

the place of regulation to discipline and spur the networks to serve the needs of local

communities when these same conglomerates are extending their control over the cable platform

by acquiring extensive cable programming interests and misusing their 35 percent national

television footprint in retransmission consent negotiations to force cable carriage of network-

owned cable programming at inflated rates.24

Indeed, the substantial leverage that the networks enjoy as a result of their national

television station footprint already can be used to harm cable customers in a variety of ways.25

As explained in Cox’s opening Comments, the networks to date have insisted that Cox carry

network-owned cable programming at inflated compensation in their retransmission consent

negotiations, and have bargained over retransmission consent for all of their O&Os nationwide in

a single negotiation – a strategy designed to maximize their leverage over cable operators (such

as Cox) who serve customers in multiple markets also served by O&Os.26  Should the networks

switch to a tactic of demanding inflated cash compensation for carriage of their free over-the-air

                                                
23  Brigitte Greenberg, Powell Complains about Congress’s Biennial Review Mandate, COMM.
DAILY, Jan. 27, 2003, at 1.
24  See Cox Comments at 41-47.
25  See id.; American Cable Association Petition for Inquiry Into Retransmission Consent
Practices, filed Oct. 1, 2002; American Cable Association Petition for Inquiry Into
Retransmission Consent Practices, First Supplement, filed Dec. 9, 2002 (“ACA Retransmission
Petition First Supplement”).
26 None of the networks involved in the retransmission consent negotiations described in detail in
Cox’s opening comments made Cox a cash offer for carriage of its O&Os.  Cox Comments at
42-47.
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stations (in lieu of carriage of the networks’ non-broadcast programming),27 the adverse impact

on cable consumers would be the same:  programming costs, and consumers’ cable rates, would

continue to rise rapidly.

The inflationary impact on programming costs and the reduction of consumer choice that

local cable customers are experiencing today are the direct result of the substantial leverage

accorded to networks through their national television station footprint.  Retransmission consent

is not the problem.  The networks’ ability to misuse the retransmission consent negotiation

process by leveraging their ownership of numerous stations in many of the country’s largest

television markets is the problem.  And, the problem will be greatly exacerbated should the

networks be permitted to expand their television station ownership even further.

Second, as Cox, NAB/NASA and other commenters have explained, the analytical

framework used by the 1984 Order was infirm.28  It entirely ignored localism, the bedrock

principle of the American broadcast allocation system.  And its concept of diversity ignored

reality. 29  For example, the 1984 Order improperly dismissed the potential for viewers in local

markets to obtain exposure to a greater range of ideas if ownership of television stations

nationwide were not concentrated in the hands of a few network conglomerates.  Yet as the

networks themselves concede in their comments, there is no iron curtain separating local markets

and their citizens from one another in these United States, no impregnable walls to bar their

exchange of ideas.  The networks’ own examples make clear that ideas do migrate from one

                                                
27  See, e.g., ACA Retransmission Petition First Supplement, at 8-11 (providing examples of
Disney/ABC demands of inflated cash compensation for carriage of ABC O&O stations as a
tactic to force carriage of Disney-owned cable channels).
28  See, e.g., Cox Comments at 55-61; NAB/NASA Comments at 66-71.
29  See Cox Comments at 55-61.
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local market to another through interpersonal communications and other means.30 Moreover, in

Cox’s experience, television stations under pressure to optimize their performance do monitor

and learn about what stations in other markets are doing, and take advantage of these cross-

fertilization opportunities to introduce innovations in their own local communities.  Accordingly,

having a diverse mix of speakers throughout the nation enriches the national debate and increases

the flow of ideas and innovations to consumers in local markets.  Assigning television licenses to

a handful of national program distributors whose principal incentive is to clear their mass appeal

programming makes it much less likely that this type of cross-fertilization will occur.

For all of the foregoing reasons and those detailed in the opening comments of Cox and

other supporters of the national television ownership cap, the Commission must depart from the

conclusions of the 1984 Order.

B. Supporters of the National Television Ownership Cap Have Submitted the
Very Type of Evidence Needed to Preserve the Cap, and the Networks Have
Confirmed That Evidence.

Proponents of the 35 percent national television ownership cap also have submitted the

very type of evidence needed to preserve the cap under the evidentiary standard established by

the D.C. Circuit.  Included within the evidentiary record are:

• industry statistics that demonstrate the networks’ rapid extension of their web of media
ownership interests, particularly following the relaxation of the national television ownership
cap from 25 percent to 35 percent;31

• industry data, including repurposing, cross-promotion and preemption provisions of network
affiliation agreements past and present, that confirm the networks are using their increasing

                                                
30  See, e.g., Comments of Fox Entertainment Group, Inc. and Fox Television Stations, Inc.,
National Broadcasting Company, Inc. and Telemundo Communications Group, Inc., and
Viacom, at 23-24 (“Joint Network Comments”).
31  See, e.g., Cox Comments at 20-24, Appendices A & B; NAB/NASA Comments at 31-39.
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power to limit local television stations’ ability to make programming decisions based on the
needs and tastes of their local communities;32

• NAB/NASA’s survey of network affiliates (providing nearly 1,000 examples of affiliate
preemptions) and other data regarding preemption practices which demonstrate that affiliates
preempt network programming in order to tailor their programming to the needs of their local
communities;33

• preemption statistics selectively submitted by the networks that, as shown by NAB/NASA’s
analysis, confirm that network O&Os are far less likely than affiliates to preempt network
programming; 34

• industry data that show that affiliates engage in a vigorous dialogue with their networks to
ensure that network programming satisfies local communities’ needs and tastes;35

• economic analysis and supporting real-life examples submitted by Cox and by the American
Cable Association Petition for Inquiry into Retransmission Consent Practices that show that
the networks are using their national television station footprint in retransmission
negotiations to force local cable operators to carry network-owned non-broadcast
programming at inflated costs;36

• economic analysis by Professors Marius Schwartz and Daniel Vincent of the data from
Media Ownership Working Group Study No. 7, which indicates that affiliates outperform
O&Os in the quality of local news and public affairs programming;37 and

• economic studies by Professors Schwartz and Vincent and commenters that show that the
programming decisions of affiliates are more closely attuned to the interests of local
communities than the programming decisions of O&Os.38

Moreover, far from undermining this wealth of factual data, the networks’ arguments and

evidence only bolster the case for retaining the cap.  For example, the networks acknowledge

that the importance of their mass appeal programming to television viewers (and thus local

                                                
32  See, e.g., Cox Comments at 26-41; NAB/NASA Comments at 39-45.
33  See, e.g., NAB/NASA Comments at 15-27, Tables 1 & 2, Attachment 2.
34  NAB/NASA Reply Comments.
35  See, e.g., NAB/NASA Comments at 27-31, Table 3.
36  See Cox Comments at 41-47; ACA Retransmission Petition First Supplement.
37  NAB/NASA Comments at 45-49, Attachment 8; NAB/NASA Reply Comments.
38  See, e.g., NAB/NASA Comments, Attachment 1; NAB/NASA Reply Comments; Cox
Comments at 26-41.
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affiliates) has only increased, not decreased, over time.  As NBC president Jeff Zucker recently

stated, increased audience fragmentation actually enhances the value of networks to advertisers.

In Mr. Zucker’s words, “as the TV environment gets more and more crowded with more and

more channels, network TV becomes more and more valuable.”39  The fragmented media

landscape strengthens the networks not only in their dealings with advertisers and program

producers (because the networks are the media entities that can deliver the largest mass

audiences), but also in their dealings with affiliates (because local stations need network

affiliation more than ever for survival).  Of course, relaxing the national television ownership cap

even further would give the networks even greater market power, both by virtue of their

increased, direct ownership of local television stations and the increased threat that they would

terminate their relationship with an affiliate if the latter did not obey network dictates.

Similarly, the networks agree with Cox and other supporters of the 35 percent cap that the

Commission should consider all programming carried on local television stations, not simply

news and public affairs programming, when making its public interest determination. 40  Indeed,

the networks urge the Commission to consider a wide range of programming when assessing the

impact of broadcast ownership rules on viewpoint diversity, explaining that, “as a purely factual

                                                
39  Valerie Milano, NBC’s Zucker Says Audience Fragmentation Increases Network Value,
COMM. DAILY, Jan. 21, 2003, at 9.
40  See, e.g., Cox Comments at 13-15; Joint Network Comments at 8-9.  Cox also takes this
opportunity to clarify the situation regarding the production of news programming by Cox’s
KIRO-TV for Viacom CBS’s O&O KSTW in Seattle.  The Comments of the American
Federation of Television and Radio Artists and Writers Guild of America, East, complained that
this arrangement caused a decrease in news programming for the public.  Id. at ¶ 59.  In fact, the
opposite is true.  First, as noted in the same comments, id., Viacom CBS had dismantled the
news operation at KSTW, so that the community served by KSTW would have received no local
news programming from the station absent the KIRO-TV production.  Second, Viacom CBS and
KSTW came to KIRO-TV to request that the latter produce a separate, unique news program for
KSTW that is not part of the KIRO-TV program lineup.  Consequently, Cox’s participation in
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matter, news and public affairs programming should not be the sole focus of the Commission’s

viewpoint diversity concerns because a wide range of programs contribute to viewpoint

diversity.”41  Although the networks inexplicably focus exclusively on news and public affairs

programming in their brief discussion of localism, 42 there is no rational basis for adopting such a

limited view of this critical broadcast principle.  As with diversity,  the Commission necessarily

must consider the full slate of broadcast programming in addressing localism concerns.

Finally, although the networks give short shrift to the concept of localism, the evidence

they do provide supports the affiliates’ position on this issue, not their own.  The networks claim,

for example, that the Commission should not concern itself with protecting localism because

O&Os and affiliates behave similarly in the market.  But this statement is belied even by the

sketchy information on preemption practices included in the networks’ comments – information

which reveals that affiliates are in fact significantly more likely to preempt network

                                                                                                                                                            
this arrangement actually increased the amount of unique local news programming provided to
the local community.
41 Joint Network Comments at 9.  The Media Ownership Working Group Study No. 5 purports to
analyze program diversity, but erroneously defines diversity as the offering of various program
“formats” such as dramas, comedies or movies.  Mara Einstein, Program Diversity and the
Program Selection Process on Broadcast Network Television, at 32 (September 2002).  Neither
Congress nor Commission precedent has ever recognized such a formulation of the diversity
principle, however. The Notice cites the 1960 Programming Policy Statement as supporting this
formulation of diversity, but the cited passage does not stand for any such proposition. Notice, 17
FCC Rcd 18503, at ¶ 38 (quoting, Commission en banc Programming Inquiry, Report and
Statement of Policy, 44 FCC 2303, 2314 (1960) (“1960 Programming Policy Statement”)).
Rather, it discusses the requirement that broadcast stations serve their local communities by
providing “opportunity for local self-expression,” “the development and use of local talent,”
“service to minority groups” and a variety of programs directed to local community interests
such as religion, agriculture and sports.  Id.  These requirements are not met, and diversity and
other public benefits do not result, when (as observed by the study) the networks switch their
focus from dramas and movies to sitcoms and reality shows in order to increase their profits.
42 Joint Network Comments at 35.
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programming than O&Os.43  Similarly, although the networks erroneously equate localism with

local content and focus myopically on the amount and quality of news and public affairs

programming carried by O&Os and affiliates, the data they submit fails to rebut the NAB/NASA

analysis and data showing that ABC, NBC and CBS O&Os air roughly the same amount of local

news and public affairs programming as affiliates, while affiliates win more local news awards.

In sum, the data and arguments presented by the networks confirm, rather than contradict, the

extensive record supporting retention of the 35 percent national television ownership cap.

C. The Networks’ Argument that the National Television Ownership Cap
Cannot Be Retained in View of the Multiplicity of Other Media Outlets
Available to Consumers Is Unavailing.

The networks’ cry for elimination of the national television ownership cap relies largely

on arguments that American consumers today have access to a wide range of media outlets and

an even wider range of diverse viewpoints, and that they use these different outlets frequently

and freely.  The networks’ arguments are variations on the same theme – i.e., the assertion that

the availability of (1) the antitrust laws and (2) competition from other media outlets eliminates

any basis for a national television ownership cap.44  Yet the networks already have made these

arguments to the courts, and the D.C. Circuit expressly rejected them in February 2002 in the

                                                
43  The preemption data submitted by the networks is incomplete and selective in both scope and
duration (limited, for example, to prime time preemptions from the year 2001).  Nevertheless,
this data confirms that affiliates preempt network programming far more often than O&Os.  See,
e.g., Joint Network Comments at 39 (affiliates preempted on average 9.5 hours while O&Os
preempted 6.8 hours of prime time programming in 2001); Comments of the Walt Disney
Company, Exhibit G (affiliates preempted an average of 10.99 hours in prime time and 6.76
hours of sports programming, while O&Os preempted 2.9 hours in prime time and 1.3 hours in
sports programming in 2001).  Moreover, television station preemeption practices are only one
factor in assessing whether broadcast licensees are fulfilling their obligations to serve their local
communities.
44  By contrast, as explained in Section III below, the availability of other media outlets is
relevant to the Commission’s assessment of whether the local broadcast ownership rules should
be eliminated or relaxed.
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Fox case.  The court’s decision reflects its clear understanding that the networks’ arguments are

simply irrelevant to the central inquiry regarding retention of the national television ownership

cap.

1. The Courts and the Commission Have Rejected The Networks’
“Multiple Outlets” Arguments.

The Fox court expressly rejected the networks’ argument that the growth of competition

from other media outlets such as cable, satellite and the Internet has eliminated any basis for

retention of the national television ownership cap.  In explaining the requirements of Section

202(h), the court stated that “[a] rule may be retained if it is necessary ‘in the public interest;’ it

need not be necessary specifically to safeguard competition.”45  Rejecting the networks’

assertion that the Commission cannot limit national television ownership in the name of diversity

alone, the court ruled that the Commission could justify retention of the 35 percent national cap

solely on the basis of diversity or localism concerns (supported, of course, by an appropriate

record and reasoned decision making).46

In their comments in this proceeding, the networks continue to urge the Commission to

eliminate the national television ownership cap on the ground that, given the availability of other

media outlets such as cable, satellite and the Internet, “the factual underpinnings of the spectrum

scarcity rationale of broadcast regulation . . . no longer are valid (if they ever were).”47  This is a

                                                
45  Fox, 280 F.3d at 1052.
46  Id. at 1042.
47  Joint Network Comments at v.  Cox itself has argued that spectrum scarcity should no longer
be considered when evaluating the newspaper-broadcast cross-ownership restriction under the
First Amendment.  See, e.g., Comments of Cox Enterprises, Inc., MM Docket No. 01-235, MM
Docket No. 96-197, filed December 3, 2001.  Although the court in both Fox and Sinclair has
since reaffirmed the continuing vitality of the scarcity rationale, the court did make it clear in
Sinclair that the Commission could properly consider the availability of other media outlets
when determining whether to modify its local broadcast ownership rules.  Sinclair, 284 F.2d at
164-65.
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direct restatement of the networks’ argument in Fox that “in today’s populous media marketplace

the ‘scarcity’ rationale . . . ‘makes no sense’ as a reason for regulating ownership.”48  The

networks simply ignore the Fox court’s express findings that, “contrary to the networks’ express

protestations, the scarcity rationale is implicated in this case” and will serve as binding precedent

until revisited by the Supreme Court.49  Moreover, whether or not spectrum scarcity lives on, the

availability of other media outlets in the marketplace is not relevant to an assessment of whether

the 35 percent percent national television ownership cap is necessary to protect diversity and

localism, for all of the reasons described in these and other comments.

Equally baseless is the network’s related argument that “[t]he antitrust laws will prohibit

consolidation in economic markets long before it can become a threat to competition in the

marketplace of ideas and, therefore, no structural media ownership regulations are required to

achieve the Commission’s policy goals.”50  The courts and the Commission consistently have

rejected such arguments.  As the Supreme Court has emphasized, “federal policy . . . has long

favored preserving a multiplicity of broadcast outlets regardless of whether the conduct that

threatens it is motivated by anticompetitive animus or rises to the level of an antitrust

violation.”51

Indeed, in its recent decision to extend the cable program exclusivity rule, the

Commission rejected arguments that “existing antitrust laws provide a remedial approach that is

‘less restrictive’ than the exclusivity prohibition and therefore retention of the prohibition cannot

meet the intermediate scrutiny test’s ‘narrowly tailoring’ requirement” applicable to cable

                                                
48  Fox, 280 F.3d at 1045.
49  Id. at 1045-46.
50  Joint Network Comments at iv.
51  Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180, 194 (1997) (“Turner II”).
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regulation. 52  The Commission stated that, “[b]y passing Section 628, Congress already

determined that antitrust laws were not a viable alternative for achieving the government’s goals

in this instance.”53  Likewise, the Commission ruled that other program access regulations cannot

serve as adequate substitutes for the cable program exclusivity prohibition:  “despite the

existence of these other program access provisions, Congress found the exclusivity prohibition of

Section 628(c)(2)(D) to be necessary to preserve and protect competition and diversity.”54 Given

the critical role that the national television ownership cap plays in protecting not only

competition and diversity but also localism, 55 the same reasoning applies with even greater force

in this case.  Congress chose to enact a national television ownership cap notwithstanding the

existence of the antitrust laws and local ownership rules, and their existence thus does not render

the national ownership cap redundant.56

Finally, recent court and Commission decisions fully recognize that the Commission need

not consider other media outlets when formulating national ownership restrictions simply

                                                
52  Program Access Order, 17 FCC Rcd at 12143, ¶ 45 n.138.
53  Id.
54  Id. at 12153-54, ¶ 65 n.206.
55  Plainly, the antitrust laws, aimed at preserving existing competition, do nothing to address
localism concerns.
56  Moreover, relying solely on antitrust laws to protect the government’s interests in this case
would be inconsistent with the Commission’s stated goal of providing certainty to marketplace
participants when revising its broadcast ownership rules.  As the Commission stated when it
revised the one-to-a-market rule in the last biennial review,

The new three-part rule also ensures application of a clear, reasoned standard.
One of our primary goals in this proceeding is to provide concrete guidance to
applicants and the public about the permissibility of proposed transactions.  This
minimizes the burdens involved with complying with and enforcing our rules.
It also promotes greater consistency in our decision-making. . . .  [T]he new rule
will ease administrative burdens and will provide predictability to broadcasters in
structuring their business transactions.

Duopoly Order, 14 FCC Rcd at 12948, ¶ 103.
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because it examines the availability of such outlets when evaluating its local broadcast

ownership rules.  In reviewing the national cable ownership cap and “each additional

’voice’[that] may be said to enhance diversity” in that context, the D.C. Circuit only required the

Commission to consider the effect on diversity of other MVPDs (specifically, DBS) when setting

the cable cap; other media outlets such as television, radio, newspapers or the Internet were not

considered to be a relevant part of the mix.57  The court adopted this limited “voices” approach

notwithstanding the specific directive of Section 613(f)(2)(E) that, when adopting a national

cable ownership cap, the Commission must “make such rules and regulations reflect the dynamic

nature of the communications marketplace.”58  The Commission since has followed a similar

path in deciding to extend the cable program exclusivity prohibition for another five years.

Rather than examining all outlets in the media marketplace to determine whether diversity would

be served by the rule’s extension, the agency examined only competition and diversity among

MVPD outlets.59

The precept that the Commission need not consider all media outlets when assessing its

national ownership rules is particularly salient in the area of broadcast regulation.  The courts

have never deviated from the principle that,

Despite the growing importance of cable television and alternative
technologies, broadcasting is demonstrably a principal source of
information and entertainment for a great part of the Nation’s
population.

Though it is but one of many means for communication, by
tradition and use for decades now it has been an essential part of

                                                
57  Time Warner Entertainment Co., L.P. v. FCC, 240 F.3d 1126, 1134-35 (2001).
58  47 U.S.C. § 533(f)(2)(E).
59  See, e.g., Program Access Order, 17 FCC Rcd at 12152, ¶ 62 (determination of whether to
retain the programming exclusivity prohibition focuses on “ensuring that as many MVPDs as
possible remain viable distributors of video programming”).
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the national discourse on subjects across the whole spectrum of
speech, thought, and expression. 60

Chairman Powell echoed this fundamental principle when he observed that broadcasting is

unique among media platforms because it is free to the public and “the public value of having a

diverse free medium . . . warrants some government attention to undue concentration.”61

In short, both recent court decisions and Commission precedent negate the networks’

argument that the availability of the antitrust laws and the growth of other media outlets

eliminate the basis for retaining the 35 percent national television ownership cap to protect the

public interest.

2. The Growth of Other Media Outlets Does Not Implicate the
Government’s Interest in Retaining the National Television
Ownership Cap.

Even putting aside the legal precedents, the networks’ argument concerning the

expansion of media outlets does not govern the central question of whether the cap should be

retained from an analytical standpoint.  First, the existence of other outlets is not germane to the

question of localism.  Second, it is not relevant to the specific diversity interests implicated by

the national cap.

Policymakers’ decision not to rely simply on the number of independent media voices

available to consumers when evaluating the effect of national ownership caps on diversity

                                                
60  Turner II, 520 U.S. at 190, 194 (discussing Congressional interest in “preserving a
multiplicity of broadcasters”) (citations and internal quotation marks omitted).
61  Duopoly Order, 14 FCC Rcd at 12987-88 (Separate Statement of Commissioner Michael K.
Powell) (“In all of the discussions about diversity and localism, I believe we lose sight of
something that is unique about broadcasting . . ..  It is the fact that broadcasting is free.  There
are substantial public benefits that flow from the free broadcasting business model.  It provides
access by all of our citizens to news, entertainment, and information, regardless of their socio-
economic class.  It provides valuable information to citizens in natural disasters who cannot
access their phones or cable systems because of downed lines or loss of power.  It lets people in a
mobile society stay connected to the outside world, as well as individuals in remote areas.”).
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reflects the fundamental differences between the goals underlying local and national restrictions.

Both types of restrictions are intended, generally, to further the government’s interests in

competition, diversity and, where relevant, localism.  But Congress, the Commission and the

courts all have recognized that the specific type of competition or diversity at issue may well

vary depending on whether national or local market dynamics and distributors are involved –

hence the Fox court’s holding that the local television ownership rules and the national cap “are

not closely related, analytically.”62

In the case of the television industry, Congress intentionally established a regulatory

framework that would ensure that television licensees program their stations to serve their local

communities.  “Congress designed this system of allocation to afford each community of

appreciable size an over-the-air source of information and an outlet for exchange on matters of

local concern.”63  As Chairman Powell observed in his January 24, 2003, appearance on C-

SPAN, the American television broadcasting system is different from and more effective than

those of other nations such as Canada, France and the UK in ensuring the diversity of ideas

essential to our federal system of government.  Congress rejected an approach (utilized in many

other countries) that would have assigned television licenses to a handful of national program

distributors, who would then broadcast an identical slate of programming in each local

community. 64  Although Congress was aware that locally licensed stations would offer their

viewers some nationally distributed programming, it designed the statutory framework to ensure

                                                
62  Fox, 280 F.3d at 1044.
63  Turner Broadcasting System, Inc. v. F.C.C., 512 U.S. 622, 663 (1994).
64  As the Commission noted in the 1984 Order, “’early [radio] networks owned or controlled
most radio stations and provided the bulk of programming . . . [s]tructurally radio was tending
toward a concentration of voices.  Today’s networks primarily provide specialized programming
for only a portion of the day.  The result has been to increase diversity rather than uniformity.’”
1984 Order at 28 n.31 (citations omitted).
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that the overall programming on local stations would be unique to each station and would reflect

the needs and interests of its specific local community.65

In essence, the broadcast framework established by Congress provided for television and

radio stations to be localized, not nationalized, media outlets, and envisioned that each station

would provide an appropriately diverse balance of programming to its audience.66  Determining

how many other media voices there may be in a particular market is not germane to this

equation; what is relevant is whether locally licensed stations are responding to local market

forces when making programming choices.

The networks’ business model historically has been to produce and distribute national

programming of mass appeal.  The networks own extensive national programming interests, and

their profitability depends on delivering to advertisers a mass national audience for each

program.  Their agenda thus is driven by their need to maximize the number of eyeballs

nationwide that view each of their programs.  The networks achieve this result by favoring mass

appeal, national programming over niche programming or local programming.  They also

achieve it through repurposing and cross-promotion of their content across a range of media

platforms.  Dividing the national audience among multiple local or niche programs, particularly

those not network-owned, is directly contrary to the networks’ fundamental business model.

In contrast, operators of local distribution outlets focus on reaching as many segments of

the local audience as possible.  For local newspapers, cable systems, television and radio

stations, both advertising and subscription revenues depend on serving the maximum number of

local consumers; these operators cannot afford to limit themselves to distributing only mass

                                                

65  See Cox Comments at 9-17.
66  See id.; Fox, 280 F.3d at 1042.
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appeal programming that ignores the range of local audience interests.  Rather than concentrating

on recouping investments in any specific content, these operators (whether they are group owned

or not) maximize their profits by distributing content aimed at satisfying all segments of the local

audience.  Thus, for example, newspapers have different sections to cover niche interests, cable

systems carry niche channels, and local broadcasters carry a wide assortment of programming

designed to appeal to the range of local audience demands.  The incentive to stay attuned to local

needs is only enhanced, moreover, when a single owner operates multiple outlets in the same

local market.  The substantial investment that such owners make in their local communities

provides an especially strong incentive for them to meet the diverse needs of local media

consumers, and any efficiencies they enjoy from such common ownership give them greater

resources to achieve this goal. 67

The public interest in ensuring that consumers have access to at least some localized

outlets that provide programming across the range of local audience interests is the very diversity

interest that Congress intended to promote by establishing a local licensing system for television

and radio stations.68  Increasing the number of television stations that a network can own

                                                
67  Thus, for example, the record in the newspaper-broadcast cross-ownership proceeding
demonstrates that common ownership of local newspapers and broadcast stations actually
increases diversity as these strengthened local outlets are able to provide more programming,
particularly programming aimed at local community needs and interests.  See, e.g., Reply
Comments of Newspaper Association of America, MM Docket No. 01-235, MM Docket No. 96-
197, filed February 15, 2002, at 23-25; Reply Comments of Morris Communications, MM
Docket No. 01-235, MM Docket No. 96-197, filed February 15, 2002, at 3; Reply Comments of
Journal Broadcasting Corporation, MM Docket No. 01-235, MM Docket No. 96-197, filed
February 15, 2002, at 3-4; Reply Comments of Tribune Company, MM Docket No. 01-235, MM
Docket No. 96-197, filed February 15, 2002, at 3-5.  These reply comments were filed in
response to Cross-Ownership of Broadcast Stations and Newspapers, Newspaper/Radio Cross-
Ownership Waiver Policy, Order and Notice of Proposed Rulemaking, 16 FCC Rcd 17283
(2001) (“Newspaper/Broadcast Cross-Ownership NPRM”).
68  The Commission has looked at different forms of diversity in different contexts.  For example,
in deciding to retain the cable program exclusivity prohibtion, the Commission observed that,
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nationwide increases both (a) the number of O&Os that face unrelenting pressure to clear the full

slate of the networks’ mass appeal programming, whether or not it responds to local needs, and

(b) the networks’ ability to pressure their affiliates to clear that programming and to acquiesce to

cross-promotion and re-purposing practices that further the networks’ national distribution

agenda rather than local community interests.69  The national cap thus bears directly on whether

television stations are localized outlets that offer a diverse mix of national and local content to

their local communities, as Congress intended.  Both the 1984 Order and the networks’

comments in this proceeding overlook entirely Congress’s desire that the Commission protect

this type of diversity through its national television ownership cap.

III. THE RECORD DEFINITIVELY SHOWS THAT THE NEWSPAPER-
BROADCAST CROSS-OWNERSHIP RULE SHOULD BE REPEALED.

In contrast to the national television ownership cap, the newspaper-broadcast cross-

ownership rule cannot survive the evidentiary standard established by the courts.  Although the

D.C. Circuit in Fox rejected the networks’ reliance on other media outlets to support their

argument for elimination of the national ownership cap, the same court observed in Sinclair that,

despite the spectrum scarcity rationale, the Commission had explained adequately its relaxation

of the duopoly rule – relaxation which in large part was driven by the expansion of media outlets

in local markets.70  Because the court in Sinclair also held that the Commission must be

                                                                                                                                                            
while “[c]ommenters have almost exclusively devoted comment on the issue of diversity to the
prohibition’s impact on programming diversity, . . . in considering whether to retain the
exclusivity prohibition, our primary focus should be on preserving and protecting diversity in the
distribution of video programming.”  Program Access Order, 17 FCC Rcd 12152, ¶ 62.  The
Commission concluded that the exclusivity prohibition was needed to ensure diversity in the
number of outlets distributing that video programming (which in that case was interpreted to
mean “ensuring that as many MVPDs as possible remain viable distributors of video
programming”), despite its conclusion that viewpoint diversity was not affected by the rule.  Id.
69  Cox Comments at 25-41, 61-67; NASA/NAB Comments at 15-45.
70  Sinclair, 284 F.3d at 162-65.
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consistent in its analysis of its various local broadcast ownership rules, the Commission now

must eliminate the newspaper-broadcast rule.

Fox vacated the cable-broadcast rule because the Commission had not considered the

expansion of media outlets in local markets and had failed to reconcile its retention of this local

cross-ownership rule with its television duopoly rule.71  Similarly, Sinclair remanded the

duopoly rule because there was no rational basis for counting fewer types of “voices” under the

duopoly rule than under the one-to-a-market rule.72  In this case, because the Commission

already has found that competition and diversity are not harmed if a broadcaster owns multiple

in-market media properties, the Commission cannot, with any consistency, conclude that a local

newspaper-broadcast combination should be disallowed.  The Commission has no rational basis

for counting fewer types of “voices” or being more concerned with diversity and competition

between the merging parties when evaluating transactions involving a newspaper and a

broadcaster than when evaluating transactions involving broadcasters alone.

Indeed, if the Commission were to ignore the courts’ consistency requirement, it would

have to be far more concerned with competition and diversity, and more restrictive in its

consideration of relevant “voices,” when evaluating the merger of broadcasters (which serve

viewers and compete for advertising over the same medium), than when evaluating the merger of

newspapers and broadcasters (which operate over entirely different media platforms).

Furthermore, given the spectrum scarcity rationale and the more extensive First Amendment

protections afforded to newspapers, the Commission would have to meet a far higher evidentiary

standard to justify a rule that prohibited a newspaper owner from acquiring a broadcaster.

                                                
71  Fox, 280 F.3d at 1050-52.
72  Sinclair, 284 F.3d at 160, 162-65.
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Apart from the requirement for consistency between the Commission’s local ownership

rules, the Commission’s extensive record in the newspaper-broadcast rulemaking proceeding

also mandates elimination of the rule.  As was discussed extensively in the comments and reply

comments filed in 2001 and 2002, and summarized in Cox’s opening comments, the record

establishes that the government’s interest in protecting diversity and competition is not harmed

by allowing a local newspaper to combine with a local broadcast station. 73  In addition, Cox is

attaching as Appendix A to these reply comments representative examples of cross-criticisms

between Cox-owned newspaper and broadcast outlets in the grandfathered Atlanta market.

These examples further demonstrate that common ownership does not translate into common

editorial viewpoints.74

In contrast to the national television ownership cap, the expansion of media outlets

available to consumers in local markets is relevant to the Commission’s analysis of its local

ownership rules, even if spectrum scarcity lives on.  The importance of ensuring that consumers

have access to localized media outlets is not implicated by the Commission’s local broadcast

restrictions.  Permitting one local outlet to purchase another local outlet does not make the

                                                
73  See Cox Comments at 70-73.
74  Cox also takes this opportunity to correct the erroneous assertion in the Comments of the
Consumer Federation of America, Consumers Union, Center for Digital Democracy, and Media
Access Project, at 234, that the Atlanta market has suffered from the merger of the competing
morning newspaper, the Atlanta Journal, and evening newspaper, the Atlanta Constitution.  In
fact, Cox has owned both of these newspapers since 1950, and the two papers have maintained
their editorial independence both before and after they were combined in 2001 due to declining
circulation for the Atlanta Journal.  Today, the combined Atlanta Journal-Constitution has more
local news and editorial space than either paper had alone.  Both editors of the respective papers’
editorial pages were retained, and the two editors continue to write columns, often (as they have
in the past) with opposing views.  Attached as Appendix B to these reply comments are
representative examples of the daily three-page editorial section of the Atlanta Journal-
Constitution.
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combination less local; to the contrary, it may well enhance the ability of these outlets to respond

to local market needs.

Just as the Commission found benefits from the common ownership of television stations

in a local market, there are benefits from common ownership of local broadcast stations and

newspapers.  The record establishes that common ownership of broadcast stations and

newspapers strengthens local media outlets.75  Economic efficiencies aside, the more that an

owner knows about a local community, the better it can serve all segments of that community.

Close market study of the needs and tastes of the local community provides the engine of success

for local outlets.  Cox has followed this strategy to bring its television stations consistently to the

top of its local markets in ranking. 76  Cox and other owners of local outlets want the regulatory

flexibility to increase and diversify their investments to serve the local communities whose needs

and interests they already understand.  Their substantial investment in the local market gives

owners of multiple local outlets especially strong incentives and capabilities to meet the diverse

needs of the local community.  Furthermore, diversification of their assets in local markets

enables these owners to weather difficult economic times that may hit one industry harder than

another.  Thus, for example, during the recent downturns that have struck the newspaper

industry, Cox has maintained its policy of not laying off any journalists, in part because its

diversified investment in other media sectors has enabled it to do so.

Such diversification is especially important to maintain the vitality of the newspaper

industry as a valuable contributor to the national discourse.  The Media Bureau Staff Research

                                                

75  See Cox Comments at 70-74.
76  For example, ninety percent of Cox’s television stations consistently are number one in their
markets for local news.  Since Cox stations are affiliated with all four networks, these rankings
are not related to network rankings.
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Paper comparing media outlets and owners for ten selected markets found that “the count of

daily newspapers/owners has, in general, remained flat in the ten markets since 1960,” while all

other media outlets have grown dramatically.77  The beleaguered position of the newspaper

industry demonstrates the need to lift the regulatory restriction on their ability to expand their

investments and explore new opportunities to serve their local communities.  Accordingly, based

on both the requirement for consistency among local ownership restrictions and the extensive

record evidence in this proceeding, the Commission must eliminate the newspaper-broadcast

ownership rule in order to serve the public interest.

IV. CONCLUSION.

For the foregoing reasons, the public interest mandates retention of the 35% national

television ownership cap and elimination of the newspaper-broadcast cross-ownership rule.

Respectfully submitted,

COX ENTERPRISES, INC.

By:       /s/ Kevin F. Reed                                 
Alexander V. Netchvolodoff Kevin F. Reed
Alexandra M. Wilson Christina H. Burrow
COX ENTERPRISES, INC. To-Quyen T. Truong
1225 – 19th Street, N.W. DOW, LOHNES & ALBERTSON, PLLC
Suite 450 1200 New Hampshire Avenue, N.W.
Washington, D.C.  20036 Suite 800
(202) 296-4933 Washington, D.C.  20036

(202) 776-2000

Its Attorneys

February 3, 2003

                                                
77  Scott Roberts, Jane Frenette and Dione Stearns, A Comparison of Media Outlets and Owners
for Ten Selected Markets (1960, 1980, 2000), September 2002, at 1.
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